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#st& rf zr fa-s?gr a sriatsgr mar 2 at ag <a sr?gr aRazrRrfafl aarg +TTq
srf@2art Rtaft srrar gr7err larg#mar&, sar fa2aarr a fast aaar?1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) tr 5qraa gr«a ztfefa, 1994 ft arr saaf aatgTumi haqt ur #t
s-arr h rrv{#h siairdew saaa srfl afa, +taal, fa jar, ls+a far,
atft ifs, sflat tr +ra,imi, &fa«Rt: 110001 Rt RR st anfgg:­

A revision application lies to t..h.e Under Secretary, to t..h.e Govt. of India, Revision
Application Unit Ministry of FLnance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

.,.....p,. -A- :::rr& .... .... • R-, .;,.. -A-.4+ -n-:rrTI'T"T .... • •(T) qtTt au # ,TIT H 5 @u 31ITTI It US[II ZIT 37I Tl4lT HT IT 191t"II

suer a#?swsn st guf, a f#fr suer ur suera2 az fa arar
'4Taf7srngta#4ahtug&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() sifa 3qa #ft 5era rah ramft sir z4eh fezrRR &gs#ti s?rt <a
arru flu a gaff@a ra, srft # arr "CfTftct" cft" rrrat ara fasf2fa (i 2) 1998

err 109 rt fa fag ·rg gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) 4Rd 3gra gm (rft) Rrta«ft, 2001 h fa 9 h siavid fclf.-lfa:~ 7qr err zz-8 it
"SITct4T ii", 1fa z2gr a fa an2gr 3fa R.-\Tcfi it- cftrf m a stag-str ud4 zsr ft at-at
fail h 5a zaa fan sr afgu sh# rr alar#r gflf a siasfa mu 35-~ ii"
f.-l"mftct" fr a gar#a ahrr€tr-6art Rt fa sfftrat

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f,;_fcl;jj.-\~tm~~~",(cfi11~mfflm'3m\"cfi1i"WctTffl200/-m~~
sg sitszi iat4 vs a7a asrrgr at 1000/- RtR rat Rtsr1

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more tha__Tl Rupees One Lac.

Rtr grm, 4£trsgr«a gt«en ui tara sf@Rn rnfeaw ah 7fa sf#:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'1,91c.rt ~~. 1944~m35-~/35-~t3fct1Tct" :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) Jaffa qRb aarura stat Rtsf, zft a 4la gr«a, arr
'3,91 <:. rt ~ -q;cf~ 6141 ffi a +ntnfelaw (Ree) Rt 4fen 2rr f7far, \Fl a: I iii IC:. i\'" 2nd ~,

iil§½tffi ™, 3TTRcIT, ~~,;.rtl"I(, 61~4-lc..liilla:-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector b.a:rrk-e f....the

1 h th b h f th T
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(3) R <rs?rma st?iir «rasrgr ? t r@#ger# fgf mr @ta srg
tar fr war Re <a azr a?a sg sf Rs far rat #rf aa a fu zrnf@fa sfl
rnf@awRtua zfl znr #traar #t u4 zaa fursar?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rll Ill 1<1 ll ca zferfr 1970 tiff@era #st g4ft -1 a sia fafRa fhg gar3
smearr gsmkr zrnferfa fsfr mf@2rat a# 31Rf?T it -?I- mcfi c\?r "Q;cfi~ ~ 6 .50 ¾ 91T rlj Ill !<'ill

area Rae an@tarRe
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z al if@amtt Riaut aa ar mm fr 3it ft en snaffa far star t \lf[° oo
/ea, h#arr sgraa gs qiata srfit +rnf@awr (4raffaf@er) fr, 1982 ff@a ?l
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft gas, arr sgrar gragharasrlr natf@law (Ree) u 4fa aftah
~ ch<Jo>..p-Ji◄I (Demand) vi is (Penalty) 91T 10%fst mar zfarf ?l zr«if, sf@aaras
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Ria snra gra sitatah siafa, gfa gtra4r frair (Duty Demanded) I

( 1) is (Section) 11D t%G f.:rmftcr um;
(2) ft aaadz#fez frufr;
(3)abee fail fa6#ageaf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable-under Rule 6 of the Cenvat Credit Rules.

l6 l {il ~ 3lRF?r t fasf nf@rawr ahrr gi grcs srzrar tea ar vs fa ct IR '1 wm l-Jl1T fclTTl: lTtl;
grcak 10% gnatr st sgt ?ha au fa ct IRa wa awz310%taRt sar #fr et

In view of above, an appeal against Lh.is order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4560/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vastu Organisors

Pvt. Ltd. B-412, Himalaya Arcade, Nehru Park, Vastrapur,

Ahmedabad-380015 (hereinafter referred to as "appellant") against

Order-in-Original No. 36/AC/RJB/Vastu Organisors/Div-6/A'bad

South/JDM/2022-23 dated 11.05.2023 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner,

Central GST, Division VI, Ahmedabad South (hereinafter referred to

as "the adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. AACCV8029RST001. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT), it was noticed that the appellant had declared less gross

value in their Service Tax Returns (ST-3) for the FY. 2015-16 as

compared to the gross value declared by them in their Income Tax

Return (ITR) /TDS Returns. Accordingly, it appeared that the

appellant had mis-declared the gross value of sales of service in the

service tax returns and short paid /not paid the applicable service

tax. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the

appellant neither submitted any required details/ documents

explaining the reason for the difference raised between gross value

declared in ST-3 Returns and Income Tax Return (ITR) /TDS nor

responded to the letter in any manner.

2.1 Subsequently, the appellant were issued Show Cause Notice

File No. WS06/O&A/SCN-587/2020 dated 30.12.2020 demanding

Service Tax amounting to Rs. 4,69,545/- for the period FY. 2015­

16, under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; and imposition of penalties under

4



F.NO. GAPPL/COM/STP/4560/2023-Appeal

Section 77(1)(c) and 77(2) of the Finance Act, 1994 & Section 78 of

the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 4,69,545/- was confirmed under

proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period FY 2015-16. Further (i) Penalty of Rs. 4,69,545/- was

imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(1)(c) and 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

► It is submitted that the impugned order is incorrect and not

tenable. The demand is raised on the ground of difference in

turnover between 26AS and ST-3 return.

► The appellant is mainly engaged in providing manpower .

service to Sterling Hospital. The month wise reconciliation of

taxable service as per Income tax data/26AS and ST-3 for the

year 2015-16.

► The error mentioned were unintentional, and during the

service tax regime, there was no provision for submitting an

annual reconciliation statement/return for making

corrections.

► The appellant cited CBIC's instruction dated April 23, 2021,

regarding direction to field formations to seek a reconciliation

statement from taxpayers when analyzing ITR-TDS data,

► Reference is made to a judgment by Hon'ble CESTAT in the

case of Kush Construction v. CGST NACIN ,~~-T.L.

ese%(&l • e~-~ ,,,._<;-
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F.NO. GAPPL/COI/STP/46U/2uz5-ppeal

606, stating that demands shouldn't be raised solely on

differences in Form 26AS values without examining the

reasons.

► The appellant have also submitted that interest and penalties

shouldn't be imposed as no tax liability exists.

► The appellant have submitted following documents.

a) Copy of 26AS for the FY 2015-16,

b) Copy of all service tax Challan paid during 2015-16.

c) Copy of ST-3 Returns for F.Y. 2015-16.

d) List of invoices issued to Sterling Ahmedabad and copy of

sample invoices
e) Audited Balance Sheet and P & L Account for the F.Y. 2015­

16

4. Personal hearing in the case was held on 18.03.2024. Shri

Meet Jadawala, Chartered Accountant, appeared for personal

hearing on behalf of the appellant. He reiterated the contents of the

written submission and requested for 3 days time to make

additional submission.

5. The appellant submitted an additional reply on 26.03.2024,

wherein they provided a yearly reconciliation of income along with

supporting documents for the year 2015-16.

6. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The 1ssue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16.

6



F.No. GAPPL/COM/STP/4560/2023-Appeal

6. I find that the main contention of the appellant is that the

value as shown in ITR/26AS amounting to Rs. 2,42,35,930/­

includes service tax. They clarified that the amount disclosed in

ST-3 Returns, Rs. 2,11,05,624/-, represents the taxable value

excluding service tax. I have perused reconciliation chart provided

by the appellant as shown below vide which they compare value

shown in ST-3 returns vis-a-vis value as per 26AS/ITR for the

Financial year 2015-16.

Sr. Particulars Amount (in Remark
No. Rs.)

1 Value as per P & L 2,42,35, 930 Inclusive of Service Tax
Account/ITR/26AS

2 Service Tax 28,44,020 As per ITR
3 Net Taxable value 2,13,91,910

Less: Value on 19,20,176 S.Tax Rs. 2,78,423/­
which Service Tax vide Challan CIN No.

4 already paid but 69103332701201610003
not shown in ST-3 dated 27.01.2016
Return

5 Differential Value 1,94,71,734
(Sr. No. 3-4)
Value as per ST-3 2, 11,05,624

6 Returns (FY.
2015-16)

7 Differential Value -16,33,890 S.Tax paid on the value
(Sr. No. 5-6) for the service provided

in FY. 2014-15 and
incorrectly shown in ST-
3 Return in F.Y. 2015-16

7. Upon careful examination of the above reconciliation chart

provided by the appellant along with supporting documents viz. (A)

challan copy of Rs. 2,78,423/- already paid but not shown in ST-3

Returns, (B) Income Tax Return for the FY. 2015-16, (C) Audited

Profit & Loss Account, and (D) Form 26AS Certificate for the F.Y.

2015-16,I find that the value shown in P & L Account/ITR/26AS for

the Financial Year 2015-16 is inclusive of service tax. Thus, it is

evident that the amount disclosed in ST-3 Returns by the appellant

represents the taxable value excluding service tax. Therefore, the

comparison between the gross amount inclusive of service tax and
3...

·.\
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F.No. GAPPL/COM/STP/4560/2023-Appeal

the taxable value as per ST-3 is not valid. Moreover, the appellant ~

have disclosed the challan details regarding the service tax Rs.

2,78,423/- already paid but not accounted for in the ST-3 returns

for the impugned period.

8. In light of the foregoing analysis, I am of the opinion that the

appellant are not required to pay service tax and since the demand

of service tax is not sustainable on merits there does . not arise a..n.y

question of interest or penalty in the matter.

9. Therefore, I hold that the impugned order passed by the

adjudicating authority confirming demand of Service Tax, in respect

of differential income received by the appellant during the F.Y.

2015-16, is not legal and proper and deserve to be set aside.

10. Accordingly, I set aside the impugned order and allow the
appeal filed by the appellant.

1 1. sfa aaitraft n&aftat R4zit 9qta a@Ra fat srare[
The appeal filed by the appellant stands disposed of in above

terms.

rz4es (arflea)
Date :j S .03.2024

gr9
(er@lei)

fl.fr.ue.fl,zarala
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F.No. GAPPL/COM/STP/4560/2023-Appeal

By RPAD [ SPEED POST

To,
M/s. Vastu Organisors Pvt. Ltd. B-412,
Himalaya Arcade, Nehru Park,
Vastrapur, Ahmedabad-380015.

Copy to:­

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone.

2. The Principal Commissioner Central GST, Ahmedabad South.

3. The Deputy/Assistant Commissioner, CGST, Division VI,

Ahmedabad South

4. The Superintendent (Appeal) Central GST, Ahmedabad South

(for uploading the OIA).

L5. Guard File.

6. P.A. File.
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